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response to yo -,,r January 6, 1998 correspondence in which you asked a

number of quesuons about e‘rnploye‘ sh“ld determinations under section 313 of the

The first set of questions you present concern calculating employee threshold
determinations when truck drivers are employed by the facility. EPA believes the following
determinations of m“i“yee thresholds are accurate.

Amoco company driver / Amoco truck - yes, apply toward threshold

Amoco contracted driver / Amoco truck - yes, apply toward threshold (assuming driver is

based on-site)

Amoco company driver / non-Amoco truck - yes, apply toward threshold
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Amoco co ntracted driver / non-Amoco truck - no, do not apply toward threshoid
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of the facility including employees that work off-site. EPA st-‘tes 1 the Lmerge“ y Pmnmug
and Community Right-to-Know Act Section 313 Guidance for Petroleum Bulk Termlnals (EPA
745 '

e N o e ai
towards the employee threshold.” Contract drivers, however, are not considered in this
determination. Within the same paragraph, EPA also states that “[rJoutine activities performed
at the facility by outside personnel such as contract truck drivers that are not based at the facility
are not counted towards the employee threshold.” EPA considers contract truck drivers as
drivers who are based off-site and are hired through contractuai mechanisms to perform work in
support of the facility. In these cases. if contract truck drivers are not based at the facility, the



acility is not required to count these hours. If drivers are employed by the facility and based on-

ility would be counted t fnumrrl the pmplgyee

site, all time spent
threshold.
Also, EPA believes that hours worxea by truck J cr‘s, wi 'Cu are not the same as
shold EPA understands
o the
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212 A,m.manm to ﬂ'\n nmAsmma Documents For the Newlv Added Industries ( EPA 745-B-98-

Cedin v 2

001, February 1998) EPA states:

a K W
erminal has no direct control over the activities of the truck drivers. Are
th i i a eum

the hours worked by these jobbers and their drivers at the petroleum terminal counted
towards the terminai’s employee threshold calculation?
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The next set of questions you present concern employee threshold determinations when
facilities employ a variety of contractors, on and off-site, for work in support of the facility. The

(o9

specific situations and determinations you present are as follows:

* Minor on-site intermittent service vendors (trash haulers, vending machines,
" service repairmen on utility-owned equipment, etc.) - Not "employee"
* Major contractors (tank building/ wrcdu ng, tank painting, etc.) - "Employee”
* Maintenance contractors (general structural building maintenance, lawn care
services, janitorial, etc.) - "Employee"

nr

Maintenance contractors (process equipment) - "Employee”

_()ff-qnte intermittent service vendors (truck maintenance, equipment repair, etc.) -

ning services performed off-site)

Your understanding of how enployee tix 1€ sh uld
co

requires some clarifications and co ite intermittent service
vendors such as trash haulers, vending machine servicers, and service repairmen on utility owned

equipment would not be considered toward the employee threshold. However, maintenance
as general structural building maintenance and lawn care, may be counted
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wreshold determ ‘u"‘tion i ed at the fac nd work in support
CcO

ased at the La\.dxu_y ana woik il Suppori

e
of a contract employee include, the hiring

party’s rign‘ to contro the manner -“1d means by which the pr"duct is accomplished, the skill
required, and, the source of the 1nstrumentaht1 es and tools. As stated in q estion and answer
number 24 of the 1997 EPCRA Section 313 Questions and Answers document (EPA 745-B-97-

At e
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008, November 1997), EPA generally considers a contract employee as “a person working on or
off-site for the facility under a p"CiﬁC cuuuaetual agreement performing specific tasks or
' ept in

Concerning contractors of process equipment (e.g., tank building, etc.), EPA has clearly

tated how these categories of service nersonnel should be considered. In th Guidance for

pu., | leum n..1 annn-nnla page 2;4’ EPA Statec-

at times to conduct maintenance and

arnd hiitlding maintanan

abiilan nnd " o~
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and waste management activities (e.g.,

€s an
e confrqnt workers count toward the em 1p plo oyee
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remedia tiuu ). The hours ef al

threshold for reporting
Given this guidance, EPA would ¢
have described toward the employee hreshold Hours worked

vendors such as truck maintenance and equipment repair persons, wnuld n
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‘the employee threshold assuming that services are performed off-site. The hours worked

these employees, while they may be providing a service to the “covered” facility actually su
_ 21 |
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are not counted by the “covered” facility.

Your last set of questions has to do with other-employees who are working in support of
the facility or as sales staff for the facility. Specificaily, you ask if EPA agrees with the
following determinations

Office at terminal {(operators, managers, secretaries, etc.) - "Employee”
Office elsewhere (marketing environmental coordinators; remediation coordinators;
distribution engineers; distribution analysts; regulatory, compliance, data management
staff) - "Employee" if actual time worked on behalf of facility is tracked

* Sales staff
Amoco preIers counting only employees who are officed on-site toward the employee
threshold.

EPA agrees with some of this assessment. The below questions and answers from the
Emergency Planning and Community Right-To-Know Act Section 313 Addendum to the

Guidance Documents For the Newly Added {nuu ries provide additional guidance on these
points, in addition to what has already been given. The first question and answer addresses the
issue of ‘splitting’ time worked by employees between an EPCRA section 313 covered facility
which is part of a corporate entity and the amount of time of the employee that should be counted
at the corporate office. EPA has det_e_rmmec_i that a corporate employee’s hours spent supporting
ed ty should be counted toward the “covered” facility’s threshold p'ovid"d that time



Q24. A covered facility that is part of a larger cornorate entity has corporate employees
iocated on-site. These € nployees do not directly support the activities that are conducted

at the facility where they are located; rather, their time is spent working for other facilities
that are part of the same cgr?grafp entity. ngeq the facility where these employees are

es the facility
located have to count the hours worked by these employees toward its employee
threshold?

A24. Yes. The facility where these employees are located should count the hours worked
by them toward its employee threshold, unless the facility’s time keeping system allows it
_ to track the time worked by these em
they were working. If a facility can
Wi

time worked by these employ
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loyees according to the actual facility for which

1
de monstrate through time keeping records that the
rt of another facility within the same

corporate entity, it does not have t 1e hours worked by these employees towards

0 th
its employee threshold. The fac11 ty which these employees directly support would have
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Qu An electricity generating facility has maintenance staff for maintaining the
‘electricity di stnb tion system. Staff are based on site. When counting the hours of this
staff, the electricity generating facility is over the 20,000 hours or 10 FTE threshold.

xx7re

Without counting the management stafi hours, ti eleet‘dc‘ty generating faeihty falls
below the 20,000 hour sor 1
7=

support of the electricity genera

o bt
distribution system), do they count toward the 20,000 hours or 10 FTE threshold?

etermination. All of the hours worked by all
cility whose function it is to support the “covered”

-l X

facility would be considered toward the facility’s employee threshold, regardless of

PR |

J {81
whether the activities they perform are associated with covered activities or not (see aiso
Q18 of the EPCRA section 313 Questions and Answers Document: Revised 1997
version). '
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following question and answer from the Emergency Plannin ity Right-To-Know
Act Section 313 Addendum to the Guidance Documents For the Newly Added Industries

aneSiai LE39 9 3982

illustrates EPA’s determination on this point.

Q21. Does Facility A need to include in its employee threshold (10 FTE/20,000 hours)
determination sales representatives that work for Facility A b_t are never/rarely physically
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working at Facility A?

A21. Yes. For purposes of determining the EPCRA- section 313 employee thresho id,
employee hours should be included in the employee calculation for the facility which the
employees di ec-tl" support. Therefore, if the hours spent by sales staff directly support a
facility, then their hours should be allocated to the facility they directly support,

regardless of the amount of time that the employee is physically at the facility.

t T E
and compliance determinations involving the employee threshold. Please let me know at
202.260.9592, if you have any other questions.

Sincerely N
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